judicial construction of the AUMF, supplemented by its own elaborate and publicly expressed interpretations, as a basis for targeting members of various terrorist organizations in numerous countries. Furthermore, the administration significantly extended the scope and duration of the AUMF by interpreting it to apply to the Islamic State.
In a real sense, then, the 2001 AUMF is President Obama's AUMF. Despite his frequent rhetoric about ending the AUMF-authorized conflict, part of Obama's legacy will be cementing the legal foundation for an indefinite conflict against various Islamist terrorist organizations. After making these points in parts I and II, we examine in part III the role that international law has played in informing the content of Obama's AUMF. The Obama administration maintained that the international laws of war-both jus in bello and jus ad bellum-were important constraints on its actions under the AUMF. There are many disputes and uncertainties, however, about how to apply the laws of war to a global noninternational armed conf lict against terrorist organizations. For these unsettled issues of international law, the administration often adopted interpretations that supported presidential discretion and flexibility, and thus that enhanced rather than constrained the administration's authority to take action under the AUMF.
We should emphasize at the outset that our goal here is descriptive, not normative. Our aim is to capture how the meaning and scope of the AUMF developed during President Obama's time in office-primarily due to interpretations and actions by his administration, but also as a result of important decisions by the judiciary and Congress. Identifying the distinctive contributions made to AUMF jurisprudence during the Obama administration is, we think, a necessary prerequisite to any normative assessment of the evolution of this body of law.
I. AUMF LAW BEFORE THE OBAMA ADMINISTRATION
Given how much we currently know about the meaning and scope of the AUMF, it is hard to remember how little was settled about the AUMF in the more than seven years between its enactment and the Obama presidency that began on January 20, 2009.
September 18, 2001
On September 18, 2001, President Bush signed a Joint Resolution of Congress passed four days earlier.
2 Section 2(a) provides:
That the President is authorized to use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons.
This force authorization is directed at entities whom the president "determines" were connected to the 9/11 attacks, a group that on September 18, 2001 included at least the nation of Afghanistan when it was governed by the Taliban ("nations"), Al Qaeda ("organizations"), Al Qaeda members, and at least those Taliban members who were part of its armed forces ("persons"). But the AUMF raised scores of unanswered interpretive questions, including the meaning of "force," the geographical scope of authorization, the requisite nexus to 9/11, and the duration of authorization.
The legislative history of the 2001 AUMF provides no answers to these questions. The AUMF was voted on by Congress three days after the 9/11 attacks and was not accompanied by a legislative report. The only interpretive point that emerges clearly from its history is that Congress rejected the Bush administration's request for a broader authority to "deter and preempt any future acts of terrorism or aggression against the United States" and gave it instead the more targeted authority to use force against entities connected to 9/11. 3 Congressional members spoke on numerous issues related to the AUMF in floor speeches, but these are stray individual comments. Beyond tying the authorization to the 9/11 attacks, no institutional view about the meaning of the AUMF emerges from the congressional record.
September 18, 2001 to January 20, 2009
The Bush administration gave the AUMF a robust interpretation. It invoked the AUMF as a ground of authority for military detention-at Guantánamo and elsewhere-and for trial by military commission. 4 It also construed the AUMF to authorize warrantless surveillance of "international communications into and out of the United States of persons linked to al Qaeda or related terrorist organizations," despite the restrictions of the Foreign Intelligence Surveillance Act. 5 In addition, it argued that the AUMF authorized military detention of some U.S. citizens and residents, including at least two who were captured inside the United States. 6 The public and the academy fiercely debated these issues as well as broader issues about the AUMF's meaning and scope, such as: the degree to which the AUMF triggered the president's war powers and was a legally sufficient substitute for a war declaration; whether and to what extent the president's authority under the AUMF was limited by international law; and the proper extent of judicial review of presidential actions taken under the AUMF.
7
The judiciary, however, addressed remarkably few issues about the AUMF's meaning and scope during the Bush administration. The U.S. Supreme Court's most important decision, Hamdi v. Rumsfeld, held that the AUMF authorized the detention of a U.S. citizen Taliban soldier picked up on a battlefield in Afghanistan. 8 Justice O'Connor's governing plurality opinion observed that "individuals who fought against the United States in Afghanistan as part of the Taliban, an organization known to have supported the al Qaeda terrorist network responsible for [the 9/11] attacks, are individuals Congress sought to target in passing the AUMF." 9 It concluded that Congress's authorization of "necessary and appropriate" "force" included the authority to detain enemy fighters for the duration of the relevant conflict, a conclusion based on "longstanding law-of-war principles," executive branch practice, judicial precedent, and the functional need to prevent enemy combatants from returning to the battlefield. Despite Hamdi's undoubted significance for the AUMF, its guidance is limited. The decision lacked a majority opinion, and the plurality opinion confined its analysis to ongoing combat operations against the Taliban and hinted that its analysis might not apply fully in other contexts, or indefinitely.
10
Of the five major "war on terrorism" decisions by the U.S. Supreme Court during the Bush administration, Hamdi was the only one to offer an interpretation of the AUMF. The Court in Hamdan v. Rumsfeld assumed without deciding that the "AUMF activated the President's war powers, and that those powers include the authority to convene military commissions in appropriate circumstances," and then held that this assumed authority did not alter the requirements of the Uniform Code of Military Justice, which it found were violated by President Bush's military commissions.
11 The Court's decisions in Rasul, Padilla, and Boumediene-all of which involved challenges to military detentions-concerned the proper territorial scope of, and venue for, the writ of habeas corpus (statutory or constitutional) and did not address the substantive meaning of the AUMF.
12
For most of the Bush administration, lower courts also had little opportunity to construe the AUMF because the vast majority of litigation that potentially touched on the AUMF concerned jurisdictional questions. The main judicial decisions that did address the merits of the AUMF during this period-lower court decisions concerning the legality of military detention of individuals apprehended inside the United States-were effectively mooted when the individuals were transferred to civilian custody.
13
The U.S. Supreme Court finally resolved the territorial scope of habeas corpus as applied to Guantánamo near the end of the Bush administration. On June 12, 2008, it issued its decision in Boumediene v. Bush, holding that detainees at Guantánamo had a constitutional right to seek a writ of habeas corpus in U.S. federal courts.
14 The Court provided no guidance on the meaning of the AUMF but did make clear that the government could have the Guantánamo habeas cases heard before judges in the District Court for the District of Columbia Circuit. Those district court judges thus began to reach the merits of Guantánamo habeas petitions and, finally, 9 Id. at 518. 10 to interpret the scope of the AUMF. Most notably, they accepted the Bush administration's argument that the AUMF authorized detention of "enemy combatants," a term defined to mean "an individual who was part of or supporting Taliban or al Qaeda forces, or associated forces that are engaged in hostilities against the United States or its coalition partners," including "any person who has committed a belligerent act or has directly supported hostilities in aid of enemy armed forces." 15 The district court judges applied this standard in a handful of habeas cases during the Bush administration. 16 But they said little else about the meaning of the AUMF.
When Barack Obama became president on January 20, 2009, therefore, the meaning of the AUMF was largely unsettled. To be sure, his administration did not start with a blank slate, since it inherited an armed conflict against Al Qaeda, the Taliban, and associated groups under the AUMF that included military detention of members of those groups at the Guantánamo detention facility and elsewhere. Nevertheless, on a range of issues, the administration faced significant choices about how to interpret the president's authority under the AUMF.
II. THE AUMF IN THE OBAMA ADMINISTRATION

The AUMF in the Courts
One of President Obama's first acts in office was to issue an executive order directing that the Guantánamo detention facility be closed within a year, 17 a directive that, for a variety of reasons, remained unfulfilled as of fall 2016 (although the Obama administration had managed to substantially reduce the number of detainees held at Guantánamo). President Obama always separated the question of closing the Guantánamo facility, however, from the question of the legality of and need for military detention under the AUMF. In a speech early in his first term in office, for example, he noted that even after closure of the Guantánamo facility, longterm detention inside the United States might be necessary for detainees "who cannot be prosecuted yet who pose a clear danger to the American people."
18
The Obama administration outlined its position concerning the scope of its detention authority in a March 2009 memorandum in the Guantánamo habeas litigation. The memorandum cited Hamdi for the proposition that " [t] persons who were part of, or substantially supported, Taliban or al Qaida forces or associated forces that are engaged in hostilities against the United States or its coalition partners, including any person who has committed a belligerent act, or has directly supported hostilities, in aid of such enemy armed forces.
20
The Obama administration thus went beyond the holding of Hamdi in construing the AUMF to authorize the U.S. military to detain four groups of individuals: (1) members of Taliban forces; (2) members of Al Qaeda forces who are engaged in hostilities against the United States or its coalition partners; (3) members of associated forces; and (4) those persons who have given substantial support to one of the other groups. 21 The administration also argued that "the AUMF is not limited to persons captured on the battlefields of Afghanistan," and that "individuals who provide substantial support to al-Qaida forces in other parts of the world may properly be deemed part of al-Qaida itself."
22
The U.S. Supreme Court did not review this interpretation of the AUMF during the Obama administration, so as a practical matter, federal courts in the District of Columbia Circuit resolved the issue in the context of addressing various matters related to the Guantánamo detentions. With minor qualifications, these courts accepted the Obama administration's construction of the AUMF. But accepting this construction raised a host of more specific questions about how to define the boundaries of the four groups in question and how to determine which individuals fall within those boundaries. Boumediene provided no guidance on these questions. 23 As a result, courts in the D.C. Circuit developed a rich, common law jurisprudence of detention authority relating to the Guantánamo detainees.
24
Some of their decisions concerned procedural matters, such as standards of proof and the admissibility of evidence. 25 On the substantive scope of the AUMF, courts agreed with the Obama administration that the authorization extended to "associated forces."
26 And on the question of what constitutes membership in a diffuse armed organization like Al Qaeda and its associated forces, the courts adopted a functional approach, as the Obama administration had urged. 27 Under [hereinafter March 2009 Brief] , available at https://www.justice.gov/sites/default/files/opa/legacy/2009/03/13/ memo-re-det-auth.pdf. 20 Id. at 2. 21 See also id. at 3 ("The United States can lawfully detain persons currently being held at Guantánamo Bay who were 'part of,' or who provided 'substantial support' to, al-Qaida or Taliban forces and 'associated forces.' This authority is derived from the AUMF, which empowers the president to use all necessary and appropriate force to prosecute the war, in light of law-of-war principles that inform the understanding of what is 'necessary and appropriate.'"). 22 Id. at 7. 23 Boumediene, 553 U.S. at 798 ("[O]ur opinion does not address the content of the law that governs petitioners' detention."). 24 See Baher Azmy, Executive Detention, Boumediene, and the New Common Law of Habeas, 95 IOWA L. REV. 445 (2010). 25 See, e.g., Latif v. Obama, 677 F.3d 1175, 1183 (D.C. Cir. 2012) (ruling that a court could consider hearsay evidence in determining whether an individual qualified for detention and that official government records and reports were subject to a "presumption of regularity"). 26 See, e.g., Khan v. Obama, 655 F. this approach, as the administration noted in the March 2009 brief, "the particular facts and circumstances justifying detention will vary from case to case, and may require the identification and analysis of various analogues from traditional international armed conflicts."
28
The courts also agreed with the Obama administration about the proper limits of judicial review on AUMF-related matters. They agreed, for example, that habeas jurisdiction did not extend to U.S. military detentions in Afghanistan. 29 In addition, the D.C. Circuit in 2010 agreed with the Obama administration that "[t]he determination of when hostilities have ceased is a political decision, and we defer to the Executive's opinion on the matter, at least in the absence of an authoritative congressional declaration purporting to terminate the war."
30 Some lower federal courts subsequently questioned whether this view survived Hamdi and Boumediene, at least with respect to the conflict in Afghanistan, but agreed with the Obama administration that the conflict there had not ended for purposes of detention authority. 31 Finally, in response to a lawsuit filed by the father of a U.S. citizen who sought to prevent the use of lethal force against his son in Yemen, a federal district court agreed with the administration that the plaintiff lacked standing and that the legality of the attack was a nonjusticiable political question.
32
AUMF Authority Outside the Courts and Outside Guantánamo
The one issue that Congress weighed in on regarding the meaning of the AUMF since 9/11 concerned detention. In the National Defense Authorization Act for 2012 (NDAA), Congress "affirmed" that the AUMF authorizes detention of the entities referenced in the 2001 AUMF, as well as any individual who "was a part of or substantially supported al-Qaeda, the Taliban, or associated forces that are engaged in hostilities against the United States or its coalition partners, including any person who has committed a belligerent act or has directly supported such hostilities in aid of such enemy forces."
33 Congress thus adopted the same construction of the AUMF that the Obama administration had proposed in the March 2009 brief, and that the D.C. Circuit had accepted. 34 As a result, "a decade after the conflict began, all three branches of the government weighed in to affirm the ongoing relevance of the 2001 AUMF and its application not only to those groups that perpetrated the 9/11 attacks or provided them safe haven, but also to certain others who were associated with them."
35
The Obama administration's March 2009 brief stated that its interpretation of the AUMF was "limited to the authority upon which the Government is relying to detain the persons now being held at Guantánamo Bay," and noted that it "is not, at this point, meant to define the contours of authority for military operations generally, or detention in other contexts."
36 Nevertheless, the administration eventually extended this construction of the AUMF to a number of other contexts. For example, in its internal legal analyses, it relied on this construction for detention outside Guantánamo.
37 President Obama also invoked his authority under the AUMF, as well as his constitutional authority, to establish formal periodic review of continued detention for certain Guantánamo detainees.
38
In addition to detention issues, the Obama administration relied heavily on the AUMF in its counterterrorism targeting operations-by manned and unmanned aircraft, by special forces and other soldiers on the ground, and in offensive cyberoperations. 39 The Bush administration had also relied on the AUMF as a basis for its counterterrorism targeting operations. 40 But counterterrorism targeting outside of areas of active hostilities became much more prominent (and controversial) during the Obama administration, 41 in large part because of its increased use of drones, and the administration was more public about relying on the AUMF for such targeting. In addition, the administration f leshed out AUMF-related concepts such as "membership" and "associated forces" in a number of widely reported targeting contexts, including air strikes against al-Shabaab in Somalia, Al Qaeda in the Arabian Peninsula in Yemen, and the Khorosan Group in Syria. 42 Finally, 35 Stephen W. Preston, General Counsel, U.S. Department of Defense, The Legal Framework for the United States' Use of Military Force Since 9/11 (Apr. 10, 2015), at http://www.defense.gov/News/Speeches/Speech-View/ Article/606662/the-legal-framework-for-the-united-states-use-of-military-force-since-911. 36 March 2009 Brief, supra note 19, at 2. 37 See CHARLIE SAVAGE, POWER WARS: INSIDE OBAMA'S POST-9/11 PRESIDENCY 120, 295, 487 (2015) (basing this conclusion on interviews and internal government documents). 38 See Periodic Review of Individuals Detained at Guantánamo Bay Naval Station Pursuant to the Authorization for Use of Military Force, Exec. Order 13,567, 76 Fed. Reg. 13277 (Mar. 7, 2011), at https://www. whitehouse.gov/the-press-office/2011/03/07/executive-order-13567-periodic-review-individuals-detainedguant-namo-ba. 39 See, e.g., Preston, supra note 35 (describing "the groups and individuals against which the U.S. military was taking direct action (that is, capture or lethal operations) under the authority of the 2001 AUMF, including associated forces"). 40 the administration placed a restrictive policy and procedural overlay on these legal conclusions to guide counterterrorism targeting decisions outside areas of active hostilities (defined to be areas other than in Afghanistan, Iraq, and Syria).
43
The AUMF and the "Forever War"
During 2012-2013, it appeared that the Obama administration might be preparing to terminate the AUMF-authorized war. In the fall of 2012, the General Counsel of the Defense Department, Jeh Johnson, explained how the administration conceptualized the "end" of the AUMF-authorized conflict. 44 When Al Qaeda is decimated to the point where it "is no longer able to attempt or launch a strategic attack against the United States," he said, the United States "should no longer be considered [in] an 'armed conflict' against Al Qaeda and its associated forces." 45 Six months later, President Obama said that the war against Al Qaeda and in Afghanistan was winding down, expressed a desire "to refine, and ultimately repeal, the AUMF's mandate," and pledged not to "sign laws designed to expand this mandate further." 46 For a number of reasons, the administration was unable to end the AUMF-authorized war. First, Al Qaeda, though diminished, remains a serious threat against the United States in various countries. 47 Second, Al Qaeda associates such as the Nusra Front in Syria and Al Qaeda in the Arabian Peninsula in Yemen continue to flourish and pose threats to the United States. 48 Third, active hostilities continue in Afghanistan against Al Qaeda and the Taliban even though President Obama declared in late December 2014 that "our combat mission in Afghanistan is ending, and the longest war in American history is coming to a responsible conclusion." AUMF continues to provide the principal legal basis for detaining the remaining individuals held at Guantánamo, including high-level detainees who are unlikely to be sent to other countries. If the AUMF was terminated or repealed without the enactment of an alternative source of detention authority, such detentions might be rendered unlawful.
The fifth reason the administration has not ended armed conf lict under the AUMF is that, in September 2014, President Obama construed the AUMF to authorize extensive and ongoing use of military force against the Islamic State, 51 a terrorist organization that the CIA Director described in June 2016 as having tens of thousands of fighters, far larger than Al Qaeda at its height, and a "terrorism capability" of "global reach." 52 The Islamic State descended from Al Qaeda in Iraq, an organization that was once either part of or an "associated force" with Al Qaeda. By 2014, however, the successor Islamic State had disassociated itself from, and became a competitor to, Al Qaeda. In concluding nonetheless that the AUMF authorized force against this group, the administration reasoned that the AUMF applied to its predecessor, which "had a direct relationship with bin Laden himself and waged that conflict in allegiance to him while he was alive," and that the Islamic State "continues to wage the conf lict against the United States." 53 This interpretation is significant because many administration officials have said that the conflict against the Islamic State will likely last for a very long time. 56 Some members of Congress also proposed standalone AUMFs for the conflict against the Islamic State. At the time of this writing, none of these proposals appeared to have a serious prospect of enactment. In the meantime, Congress has continued to appropriate billions of dollars for the conf lict, something that the Obama administration has argued constitutes a "ratification" of the president's construction of the AUMF. 57 It is unlikely that courts will weigh in on President Obama's significant extension of the AUMF-authorized conflict to the Islamic State. Habeas corpus over Guantánamo detainees was the primary vehicle through which courts addressed the scope of the AUMF conf lict. But the Obama administration has not brought any new detainees to Guantánamo, let alone any Islamic State detainees, and indeed it has not even detained any captured Islamic State fighters outside the United States for an extended period. One underappreciated consequence of the administration's increased reliance on drone strikes and decision not to bring new detainees to Guantánamo Bay is that courts in the United States have not had the opportunity to address the legality of the extension of the AUMF-authorized conflict to the Islamic State. A recent lawsuit by a deployed army intelligence officer seeks judicial review of this issue. 58 However, the lawsuit faces many procedural and substantive hurdles, and, if past precedent is a guide, the federal courts are unlikely to reach the merits and thus are unlikely to resolve the issue. 59 In sum, during the Obama administration, the AUMF received extensive interpretation by courts that largely followed Obama administration arguments, including most notably the standards it proposed in March 2009; Congress ratified the judiciary's interpretation, with the administration's support; the administration conducted extensive targeting in many countries under the authority of the AUMF; and the president construed the AUMF to cover the conf lict with the Islamic State, which formed the basis for targeting that organization in a number of countries. The 2001 AUMF, which is likely to be the primary foundation of U.S. military force against organized terror for the indefinite future, is very much the AUMF that President Obama crafted, argued for, and nurtured. It will stand as one of his primary legal legacies.
III. THE ROLE OF INTERNATIONAL LAW
Returning to some of the issues addressed in part II, this part examines how the Obama administration has invoked international law in making claims about the scope of the AUMF, with particular emphasis on claims relating to detention and targeting. The story is complex, as international law is relevant to a host of AUMF-related issues, and the administration's positions have sometimes ref lected a mix of legal and policy considerations. In general, however, the picture that emerges is as follows: while the administration often pointed to international law's relevance in contesting the charge that its authority under the AUMF was insufficiently bounded, 60 in practice it interpreted that law in ways 58 See Complaint for Declaratory Relief, Smith, Case No. 16-843, available at https://assets.documentcloud.org/ documents/2823282/Smith-Complaint-as-Filed.pdf. 59 In its motion to dismiss, the Obama administration invoked the political question doctrine, limitations on standing, and sovereign immunity. See Defendant's Motion to Dismiss, Smith v. Obama, supra note 57. For analysis, see Marty Lederman, DOJ's Motion to Dismiss in Smith v. Obama, The Case Challenging the Legality of the War Against ISIL, JUST SECURITY ( July 14, 2016), at https://www.justsecurity.org/31984/dojs-motion-dismiss-smithv-obama-case-challenging-legality-war-isil. 60 See, e.g., Eric H. Holder, Attorney General, U.S. Department of Justice, Speech at the Northwestern University School of Law (Mar. 5, 2012), at https://www.justice.gov/opa/speech/attorney-general-eric-holder-speaksnorthwestern-university-school-law ("International legal principles, including respect for another nation's sovereignty, constrain our ability to act unilaterally."); Jeh Charles Johnson, National Security Law, Lawyers, and Lawyering in the Obama Administration, 31 YALE L. & POL'Y REV. 141, 147 (2012) ("International legal principles, including respect for a state's sovereignty and the laws of war, impose important limits on our ability to act unilaterally, and on the way in which we can use force in foreign territories.").
that helped support presidential discretion and f lexibility. On many of the most controversial issues of presidential power under the AUMF-including the legality of indefinite military detention of persons captured away from a traditional battlefield, the targeting and capturing of alleged terrorists who are not formal members of an identified enemy group, and the use of force in nations with which the United States is not at war-the administration justified its actions by reference to international law.
Detention Authority
The Supreme Court's plurality opinion in Hamdi treated the international laws of war as relevant to interpreting what the AUMF authorizes.
61 Consistent with this approach, the Obama administration in its March 2009 brief contended that "[t]he detention authority conferred by the AUMF is necessarily informed by principles of the laws of war."
62 Those laws, it observed, "evolved primarily in the context of international armed conf licts between the armed forces of nation states," and are "less well-codified" for the "novel" noninternational law armed conf lict posed by the groups covered by the AUMF. 63 The administration concluded that "[p]rinciples derived from law-of-war rules governing international armed conf licts . . . must inform the interpretation of the detention authority" under the AUMF.
64
The brief never specified what it would mean for the "principles" of the international law of armed conflict to "inform" the meaning of the AUMF. It did insist, however, that courts should defer to the executive branch on this question. 65 It also invoked principles of the laws of war as a basis for contesting the petitioners' contention that detention under the AUMF was limited to persons who are "directly participating in hostilities."
66 Instead, the administration argued, the laws of war justified the detention of "the irregular forces of al-Qaida and the Taliban"-as combatants-even if "someone who was part of an enemy armed group when war commenced may have tried to flee the battle or conceal himself as a civilian." 67 This was a robust claim of authority in a noninternational armed conflict, and one at odds with the position of the International Committee of the Red Cross and many scholars, who maintain that combatant detention authority in a noninternational armed conflict is limited to those who directly participate in 61 See Hamdi, 542 U.S. at 520 ("It is a clearly established principle of the law of war that detention may last no longer than active hostilities.") (citations omitted); id. 63 March 2009 Brief, supra note 19, at 1. 64 Id. 65 See id. at 6 n.2. 66 See id. at 8. 67 Id. at 9.
hostilities. 68 Nevertheless, courts accepted the administration's AUMF-expanding international law claim. 69 The March 2009 brief also maintained that the AUMF, as informed by the laws of war, extended to "associated forces" of Al Qaeda or the Taliban. 70 Subsequent administration briefs and speeches argued in more detail that members of "associated forces" could be detained under the AUMF because individuals could be detained "in analogous circumstances in a traditional international armed conflict between the armed forces of opposing governments, including under principles of co-belligerency." 71 This AUMF-expansive position was legally contested on the ground that principles of co-belligerency rest on concepts of neutrality that have no place in the noninternational armed conf lict with Al Qaeda and the Taliban. 72 Once again, courts accepted the administration's position. 73 The administration also continued to argue, again in the face of legal controversy, that the AUMF, informed by the laws of war, permitted detention of those who "substantially support[]" one of the AUMF-covered groups. 74 One indication of the flexibility and discretion inherent in these categories is that the administration often argued in the alternative for detention authority over an individual based on some combination of a claim of membership in Al Qaeda or the Taliban, or in an associated force, or as a substantial supporter. 75 Courts blessed these loose, overlapping specifications. 76 Even for the issue on which Hamdi spoke most clearly regarding the relevance of the laws of war-the proper length of detention-the administration interpreted the AUMF "as informed by" the laws of war to confer flexible detention authority. This was apparent in its habeas briefs, where the administration argued that the armed conflict in Afghanistan had not ceased even though the president had stated that the "war ended" there, and in any event was a political question upon which courts lacked authority to rule. 77 It was also apparent in the administration's public pronouncements, which, based on a combination of the laws of war and domestic precedent, implied that the release of detainees could be "delayed" even after hostilities ceased. 78 And it was apparent in the periodic review process adopted for specified Guantánamo detainees, which made clear that the process was being adopted "as a discretionary matter" and "does not affect the scope of detention authority under existing law." 79 In one prominent decision, Al-Bihani v. Obama, a panel of the D.C. Circuit disagreed with the administration's suggestion that "the war powers granted by the AUMF and other statutes are limited by the international laws of war." 80 In a rehearing petition, the administration argued that the panel's view "does not properly ref lect the state of the law" and reiterated that, "[c]onsistent with Hamdi, the United States interprets the detention authority granted by the AUMF, as informed by the laws of war." 81 In subsequently voting to deny en banc review, seven D.C. Circuit judges stated that "the panel's discussion of [the relevance of international-lawof-war principles to the AUMF] is not necessary to the disposition of the merits."
82 Some commentators concluded that this statement mooted, or converted into dicta, the panel's earlier international law analysis. 83 Since Al-Bihani, the D.C. Circuit has not clarified what role, if any, international law plays in interpreting the AUMF in detention cases. The 2012 NDAA contains general references to detention "under the law of war," thus implying some relevance for international law. 84 But Congress's explicit endorsement of detention authority in the NDAA for both associated forces and those who substantially support the relevant forces significantly reduces the need for an independent law-of-war analysis when interpreting the original AUMF. The laws of war could theoretically continue to be relevant to fine-grained questions about who may be included in those categories. But since Guantánamo habeas proceedings are now largely concluded, the issue has little continuing relevance in the detention context unless and until the next president attempts to detain at Guantánamo new types of belligerents whose detention implicates novel issues under the laws of war.
Targeting Authority
Although the international laws of war have decreasing relevance to detention under the AUMF, they have continuing vital relevance to targeting practices under the AUMF. While the "legacy" Guantánamo population is dwindling and the habeas cases there are losing steam, the AUMF-authorized armed conflict on the battlefield continues unabated in many countries, not just against Al Qaeda, the Taliban, and associates, but also against the Islamic State. These threats are not going away anytime soon, and targeting informed by the laws of war will thus continue into the indefinite future. As in the detention context, the Obama administration has invoked international law relating to targeting in a variety of ways that preserve f lexibility and discretion. 85 The administration has maintained a firm commitment to the core jus in bello principles, including distinction and proportionality. The principle of distinction "requires that attacks be limited to military objectives and that civilians or civilian objects shall not be the object of the attack." 86 The principle of proportionality "prohibits attacks that may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, that would be excessive in relation to the concrete and direct military advantage anticipated." 87 These jus in bello principles leave open many questions, however, as applied to a global noninternational armed conflict against terrorist organizations.
Most of the questions concern when the United States targets enemy forces outside "areas of active hostilities" or "hot battlefields," in nations like Pakistan, Yemen, and Somalia. The United States has maintained that the armed conflict against the Taliban, Al Qaeda, their associate forces, and the Islamic State extends to such locales, and thus that the jus in bello permits targeting of enemy forces in these areas, at least where the forces have "a significant and organized presence, and from which [they are] conducting terrorist training in an organized manner and ha[ve] executed and [are] planning to execute attacks against the United States." 88 The International Committee of the Red Cross, United Nations rapporteurs, and many scholars have questioned or rejected the U.S. position that it is involved in a broad cross-border noninternational armed conflict, and have argued that international human right law rather than jus in bello must govern on nonactive battlefields. 89 In response to criticism of this position, the administration continued to insist that the jus in bello framework governed, but tempered its targeting practices as a matter of policy. 90 The administration also used jus in bello to specify who is covered by the AUMF and thus targetable. As with detention, the administration employed a fact-intensive approach to individual membership in a covered group that includes whether a person performs functions for the group "that are analogous to those traditionally performed by members of State militaries that are liable to attack." 91 There has been a great deal of controversy about the degree to which this approach permits "signature" strikes based on patterns of terrorist life. 92 The administration also invoked jus in bello in support of targeting "associated forces" of Al Qaeda and the Taliban. 93 Unlike in the detention context, neither the judiciary nor Congress has affirmed the validity of the "associated forces" rubric for targeting purposes.
These fact-intensive legal standards for "membership" and "associated forces," combined with the opaque context in which they are applied and the alternative rationales in which they are often couched, yield substantial discretion and f lexibility in targeting determinations. 94 In one notable instance, the administration deemed Al Qaeda in the Arabian Peninsula (AQAP) to be either part of Al Qaeda or an associated force of Al Qaeda, an alternative designation central to the justification for the targeted killing of Anwar al-Awlaki. 95 Another prominent context concerned the targeting of the senior leadership of al-Shabaab, a terrorist organization in Somalia. Officials disagreed about whether al-Shabaab was an associated force of Al Qaeda, but the administration ultimately maintained and acted on the option of targeting leaders of alShabaab who were deemed members of Al Qaeda. 96 Although the administration did not similarly invoke jus ad bellum to inform the meaning of the AUMF, it did claim that this body of law (especially as it relates to the sovereignty of nations from which terrorist organizations operate) constrained its targeting actions under the AUMF. In this context too, the administration adopted contested interpretations of international law that gave it significant flexibility in intervening in other nations without their consent. One important issue here is when the United States can invoke an anticipatory self-defense rationale under the UN Charter to use force against terrorist organizations inside nonconsenting nations. Under the traditional view from the Caroline case, the threat of attack from the nonstate actor must be "imminent," which means that the need for self-defense must be "instant, overwhelming, leaving no choice of means, and no moment of deliberation." 97 The administration's position has been that "the traditional conception of what constitutes an 'imminent' attack should be broadened in light of the modern-day capabilities, techniques, and technological innovations of terrorist organizations." 98 It appeared to use this more flexible conception of "imminence" when it attacked the Islamic State in Syria even though at the time, that organization had not attacked the United States. 99 A similar theory appeared to be in play in its attacks on the Khorasan Group (an Al Qaeda branch) in Syria, which the administration claimed posed an imminent threat even though many officials acknowledged that an attack from that group might be fairly distant in the future. 100 A related context in which the administration has employed a supple understanding of jus ad bellum concerns the use of force in self-defense when a nation is unwilling or unable to suppress a terrorist threat. The Obama administration relied on the theory to conduct attacks on AUMF-authorized targets in Pakistan and Syria, and possibly in other countries as well. The theory was not a new one for the United States, but it lies on the aggressive end of available theories to address threats from terrorist groups in sovereign states, and it remains controversial. 101 In pointing out that the administration's interpretations of international law have been contested, we do not mean to suggest that they were wrong. There are few clear controlling legal authorities to govern a transnational noninternational armed conf lict in which terrorist groups organize and act from nations with which the United States is not at war. As a result, every participant in these debates is arguing to some extent from imperfect analogy. Moreover, the application of any legal regime to evolving and secretive terrorist organizations is necessarily factbound and involves elements of judgment. Our point is simply that the administration has adopted jus in bello and jus ad bellum criteria in AUMF-related operations that have tended to support presidential discretion and flexibility.
IV. CONCLUSION
For many years, President Obama proclaimed that he wanted to repeal the AUMF and end the AUMF-authorized conflict. By the closing year of his presidency, however, his administration had established the AUMF as the legal foundation for an indefinite conf lict against Al Qaeda and associated groups and extended that foundation to cover a significant new conf lict against the Islamic State. Discretion-preserving claims about international law played an important role in helping to support that foundation.
